
304 

48 CFR Ch. 1 (10–1–10 Edition) 15.406–3 

data (as defined in section 2.101 of the Fed-
eral Acquisition Regulation (FAR) and re-
quired under FAR subsection 15.403–4) sub-
mitted, either actually or by specific identi-
fication in writing, to the Contracting Offi-
cer or to the Contracting Officer’s represent-
ative in support of ll* are accurate, com-
plete, and current as of ll**. This certifi-
cation includes the cost or pricing data sup-
porting any advance agreements and forward 
pricing rate agreements between the offeror 
and the Government that are part of the pro-
posal. 

Firm llllllllllllllllllll

Signature llllllllllllllllll

Name llllllllllllllllllll

Title lllllllllllllllllllll

Date of execution*** llllllllllll

* Identify the proposal, request for price 
adjustment, or other submission involved, 
giving the appropriate identifying number 
(e.g., RFP No.). 

** Insert the day, month, and year when 
price negotiations were concluded and price 
agreement was reached or, if applicable, an 
earlier date agreed upon between the parties 
that is as close as practicable to the date of 
agreement on price. 

*** Insert the day, month, and year of sign-
ing, which should be as close as practicable 
to the date when the price negotiations were 
concluded and the contract price was agreed 
to. 

(End of certificate) 

(b) The certificate does not con-
stitute a representation as to the accu-
racy of the contractor’s judgment on 
the estimate f future costs or projec-
tions. It applies to the data upon which 
the judgment or estimate was based. 
This distinction between fact and judg-
ment should be clearly understood. If 
the contractor had information reason-
ably available at the time of agree-
ment showing that the negotiated price 
was not based on accurate, complete, 
and current data, the contractor’s re-
sponsibility is not limited by any lack 
of personal knowledge of the informa-
tion on the part of its negotiators. 

(c) The contracting officer and con-
tractor are encouraged to reach a prior 
agreement on criteria for establishing 
closing or cutoff dates when appro-
priate in order to minimize delays as-
sociated with proposal updates. Closing 
or cutoff dates should be included as 
part of the data submitted with the 
proposal and, before agreement on 
price, data should be updated by the 

contractor to the latest closing or cut-
off dates for which the data are avail-
able. Use of cutoff dates coinciding 
with reports is acceptable, as certain 
data may not be reasonably available 
before normal periodic closing dates 
(e.g., actual indirect costs). Data with-
in the contractor’s or a subcontractor’s 
organization on matters significant to 
contractor management and to the 
Government will be treated as reason-
ably available. What is significant de-
pends upon the circumstances of each 
acquisition. 

(d) Possession of a Certificate of Cur-
rent Cost or Pricing Data is not a sub-
stitute for examining and analyzing 
the contractor’s proposal. 

(e) If certified cost or pricing data 
are requested by the Government and 
submitted by an offeror, but an excep-
tion is later found to apply, the data 
shall not be considered certified cost or 
pricing data and shall not be certified 
in accordance with this subsection. 

[62 FR 51230, Sept. 30, 1997, as amended at 66 
FR 2129, Jan. 10, 2001; 75 FR 53146, Aug. 30, 
2010] 

15.406–3 Documenting the negotiation. 

(a) The contracting officer shall doc-
ument in the contract file the principal 
elements of the negotiated agreement. 
The documentation (e.g., price negotia-
tion memorandum (PNM)) shall in-
clude the following: 

(1) The purpose of the negotiation. 
(2) A description of the acquisition, 

including appropriate identifying num-
bers (e.g., RFP No.). 

(3) The name, position, and organiza-
tion of each person representing the 
contractor and the Government in the 
negotiation. 

(4) The current status of any con-
tractor systems (e.g., purchasing, esti-
mating, accounting, and compensation) 
to the extent they affected and were 
considered in the negotiation. 

(5) If certified cost or pricing data 
were not required in the case of any 
price negotiation exceeding the cer-
tified cost or pricing data threshold, 
the exception used and the basis for it. 

(6) If certified cost or pricing data 
were required, the extent to which the 
contracting officer— 
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(i) Relied on the certified cost or 
pricing data submitted and used them 
in negotiating the price; 

(ii) Recognized as inaccurate, incom-
plete, or noncurrent any certified cost 
or pricing data submitted; the action 
taken by the contracting officer and 
the contractor as a result; and the ef-
fect of the defective data on the price 
negotiated; or 

(iii) Determined that an exception 
applied after the data were submitted 
and, therefore, considered not to be 
certified cost or pricing data. 

(7) A summary of the contractor’s 
proposal, any field pricing assistance 
recommendations, including the rea-
sons for any pertinent variances from 
them, the Government’s negotiation 
objective, and the negotiated position. 
Where the determination of a fair and 
reasonable price is based on cost anal-
ysis, the summary shall address each 
major cost element. When determina-
tion of a fair and reasonable price is 
based on price analysis, the summary 
shall include the source and type of 
data used to support the determina-
tion. 

(8) The most significant facts or con-
siderations controlling the establish-
ment of the prenegotiation objectives 
and the negotiated agreement includ-
ing an explanation of any significant 
differences between the two positions. 

(9) To the extent such direction has a 
significant effect on the action, a dis-
cussion and quantification of the im-
pact of direction given by Congress, 
other agencies, and higher-level offi-
cials (i.e., officials who would not nor-
mally exercise authority during the 
award and review process for the in-
stant contract action). 

(10) The basis for the profit or fee 
prenegotiation objective and the profit 
or fee negotiated. 

(11) Documentation of fair and rea-
sonable pricing. 

(b) Whenever field pricing assistance 
has been obtained, the contracting offi-
cer shall forward a copy of the negotia-
tion documentation to the office(s) 
providing assistance. When appro-
priate, information on how advisory 
field support can be made more effec-
tive should be provided separately. 

[62 FR 51230, Sept. 30, 1997, as amended at 75 
FR 53146, Aug. 30, 2010] 

15.407 Special cost or pricing areas. 

15.407–1 Defective certified cost or 
pricing data. 

(a) If, before agreement on price, the 
contracting officer learns that any cer-
tified cost or pricing data submitted 
are inaccurate, incomplete, or noncur-
rent, the contracting officer shall im-
mediately bring the matter to the at-
tention of the prospective contractor, 
whether the defective data increase or 
decrease the contract price. The con-
tracting officer shall consider any new 
data submitted to correct the defi-
ciency, or consider the inaccuracy, in-
completeness, or noncurrency of the 
data when negotiating the contract 
price. The price negotiation memo-
randum shall reflect the adjustments 
made to the data or the corrected data 
used to negotiate the contract price. 

(b)(1) If, after award, certified cost or 
pricing data are found to be inaccurate, 
incomplete, or noncurrent as of the 
date of final agreement on price or an 
earlier date agreed upon by the parties 
given on the contractor’s or sub-
contractor’s Certificate of Current Cost 
or Pricing Data, the Government is en-
titled to a price adjustment, including 
profit or fee, of any significant amount 
by which the price was increased be-
cause of the defective data. This enti-
tlement is ensured by including in the 
contract one of the clauses prescribed 
in 15.408(b) and (c) and is set forth in 
the clauses at 52.215–10, Price Reduc-
tion for Defective Certified Cost or 
Pricing Data, and 52.215–11, Price Re-
duction for Defective Certified Cost or 
Pricing Data—Modifications. The 
clauses give the Government the right 
to a price adjustment for defects in cer-
tified cost or pricing data submitted by 
the contractor, a prospective subcon-
tractor, or an actual subcontractor. 

(2) In arriving at a price adjustment, 
the contracting officer shall consider 
the time by which the certified cost or 
pricing data became reasonably avail-
able to the contractor, and the extent 
to which the Government relied upon 
the defective data. 

(3) The clauses referred to in para-
graph (b)(1) of this subsection recognize 
that the Government’s right to a price 
adjustment is not affected by any of 
the following circumstances: 
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